
sjball 
janik 

655 Fifteenth Street, NW, Suite 225 
Washington, DC 20005 

balljanik.com 

t 202.638.3307 
f 202.783.6947 

June 1 , 2011 

BY HAND DELIVERY 

Ms. Cynthia T. Brown 
Chief, Section of Administration 
Office of Proceedings 
Surface Transportation Board 
395 E Street, S.W. 
Washington, DC 20423 

C e ' l 

JUM r m \ ' ^ 

cevEO 
i^-Karl Morell 

kmorell@balijanlk':cdm 

Re: STB Finance Docket No. 35510, Alabama Southern Railroad, L.L.C. — 
Temporary Trackage Rights Exemption — Norfolk Southern Railway 
Company 

Dear Ms. Brown: 

Attached for filing with the Board please find the original and ten copies of the 
Verified Notice of Exemption pursuant to the provisions of 49 C.F.R. § 
1180.2(d)(7) covering a temporary trackage rights agreement between Alabama 
Southern Railroad, L.L.C. and Norfolk Southern Railroad Company. Enclosed is a 
check in the amount of $1,200 to cover the filing fee. 

Also attached Is a Disc containing the Notice of Exemption and Summary. 

Please t ime and date stamp the extra copy of the Notice and return It with our 
messenger. 

Sincerely, 

Karl Morell 
Of Counsel 

KM: KM 
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STB FINANCE DOCKET NO. 35510 

ALABAMA SOUTHERN RAILROAD, L.L.C. 
TEMPORARY TRACKAGE RIGHTS EXEMPTION 

NORFOLK SOUTHERN RAILWAY COMPANY 

VERMED NOTICE OF EXEMPTION 
Pursuant to 49 C.FJR. § 1180.2(d)(8) 

ENTERED^. 
Office of Proceedings 

JUN 1 2011 
Partof ^ 

PubUc Racord 

Dated: June 1,2011 

Kari Morell 
OfCounsel 
Ball Janik LLP 
Suite 225 
655 Fifteentii Street, N.W. 
Washington, D.C. 20005 
(202) 638-3307 

Attomey for: 
ALABAMA SOUTHERN 
RAILROAD, L.L.C. 

FEE RECEIVED 
JUN 1 - 2011 
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TRANSPORTATION BOARD 



BEFORE THE 

SURFACE TRANSPORTATION BOARD 

Ml . » » KL : ! j m m ff 
STB FINANCE DOCKET NO. 35510 

ALABAMA SOUTHERN RAILROAD, L.L.C. 
TEMPORARY TRACKAGE RIGHTS EXEMPTION 

NORFOLK SOUTHERN RAILWAY COMPANY 

VERIFIED NOTICE OF EXEMPTION 
Pursuant to 49 C.F.R. § 1180.2(d)(8) 

Alabama Southem Railroad, L.L.C. ("ABS"), submits this Notice ofExemption pursuant 

to the class exemption at 49 CF Jl.. § 1180.2(d)(8), to pennit ABS to implement temporary 

operations over approximately 54.9 miles of rail line owned by Norfolk Southem Railway 

Company ("NSR"). 

The temporary trackage rights are based on a written agreement and are not sought in a 

responsive application in a rail consolidation proceeding. 

Pursuant to the Surface Transportation Board's ("Board") regulations at 49 CF.R. § 

1180.4(g), ABS submits the following infonnation: 

Section 1180.6 Supporting Information 

(a)(l)(i) Description of Proposed Transaction 

NSR has agreed to provide temporary, nonexclusive oveihead trackage rights to ABS 

between milepost 143.6, at Birmingham, AL, and milepost 198.5, at Tuscaloosa AL, a distance 

of approximately 54.9 miles (tiie "Line"). ABS's use of tiie Line shall commence no earlier than 



the effective date of this Notice of Exemption and tenninate on November 15,2011. The 

temporaiy trackage rights are limited to one round trip a day, six days a week. ABS will have no 

right to: (1) to perform any other freight service of any kind at any point located on the Line; (2) 

to grant to other persons rights of any nature on the Line; or (3) use any part of the Line for the 

purpose of switching, storing or servicing cars or the making or breaking up of trains, except for 

emergency use by ABS of such auxiliary tracks as designated by NSR. 

Name and address of tenant railroad: 

Alabama Southem Railroad, L.L.C. 
315 W. 3"* Street 
Pittsburg, Kansas 66762 

Questions regarding this transaction are to be addressed to ABS's counsel: 

Karl Morell 
Of Counsel 
Ball Janik LLP 
Suite 225 
655 Fifteentii Street, N.W. 
Washington, DC 20005 
(202) 638-3307 

(a)(lKii) Consummation Date 

The operations under the temporaiy trackage rights will commence no sooner than on the 

effective date ofthis Notice ofExemption. 



(a)(l)(iii) Purpose Sought to be Accomplished 

On April 27,2011, a tomado destroyed ABS's Hurricane Creek Bridge near Tuscaloosa, 

AL. The purpose ofthe temporary trackage rights is to enable ABS to operate around the 

destroyed bridge. 

(a)(5) List of States in which the Party's Property is Situated 

The involved trackage rights are located in the State of Alabama. 

(a)(6) Map 

A map ofthe rail line over which ABS will obtain the temporary trackage rights is 

attached as Exhibit A. 

(a)(7)(ii) Agreement 

A copy ofthe (redacted) Trackage Rights Agreement ("Agreement") is attached as 

Exhibit B.' 

Interchange Commitments 

The Trackage Rights Agreement does not contain a provision prohibiting the interchange 

of traffic with a third party. 

Labor Protection 

ABS is agreeable to the labor protection conditions generally imposed in temporary 

trackage rights proceedings as found in Norfolk and Westem Rv. Co. - Trackage Rights - BN. 

^ Only the trackage rights fee has been redacted from the Agreement. Should the Board desire 
un-redacted copies ofthe Agreement, ABS will file them pursuant to a protective order. 
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354 I.C.C. 605 (1878), as modified by Mendocino Coast Rv.. Inc. - Lease and Operate. 360 

I.C.C. 653 (1980), and any employees affected by the discontinuance of those trackage rights will 

be protected by the conditions set out in Oregon Short Line RR Co. - Abandonment - Goshen. 

360 I.C.C. 91 (1979). 

Environmental and Historic Matters 

Environmental and historical impacts associated with trackage rights transactions 

generally are considered to be insignificant. Therefore, an environmental and historical report 

and documentation normally need not be submitted for this type of transaction, pursuant to 49 

C J.R §§ 1105.6(c)(4) and 1105.8(b)(3). 

Respectfiilly submitted, 

Kari Morell 
OfCounsel 
Ball Janik LLP 
Suite 225 
655 Fifteentii Street, N.W. 
Washington, D.C. 20005 
(202) 638-3307 

Attomey for: 
ALABAMA SOUTHERN 
RAILROAD, L.L.C. 

Dated: June 1,2011 



SURFACE TRANSPORTATION BOARD 

NOTICE OF EXEMPTION 

STB FINANCE DOCKET NO. 35510 

ALABAMA SOUTHERN RAILROAD, L.L.C. 
~ TEMPORARY TRACKAGE RIGHTS EXEMPTION ~ 

NORFOLK SOUTHERN RAILWAY COMPANY 

Norfolk Southem Railway Company has agreed to grant temporaiy oveihead trackage 

rights to Alabama Southem Railroad, L.L.C., over the rail line located between milepost 143.6, at 

Birmingham, AL, and milepost 198 J , at Tuscaloosa, AL, a distance of approximately 54.9 miles. 

The temporary trackage rights operations will commence on or after July , 2011 (the 

effective date ofthis Notice ofExemption and terminate on November 15,2011. 

This notice is filed under 49 C.F.R. § 1180.2(d)(8). Petitions to revoke tiie exemption 

under 49 U.S.C. § 10502(d) may be filed at any time. The filing of a petition to revoke will not 

stay the transaction. 

Dated: 

By tiie Board, 



VERIFICATION 

STATE OF KANSAS 

COUNTY OF CRAWFORD 
ss. 

I, Arthur E. McKechnie, III, being duly swom depose and state that I am Executive Vice 

President of Alabama Southem Railroad, L.L.C, that I am authorized to make this verification, 

and that I have read the foregoing Notice ofExemption and know the facts asserted therein are 

true and accurate as stated to the best of my knowledge, information, and belief. ;, iiiiuiiiiaiiuii, aiiu uciici. x-«v 

Arthur E. McKechnie 

SUBSCRIBED AND SWORN TO before me tiiis SC^r^y of May, 2011, in tiie County 
of Crawford, State of Kansas. 

loJMa^ 

QINA 6 . WILLIAMS 
Notary Public 

Stats of Kansas, 
My Comnrisslon Explretf 



EXHIBIT A 

LEGEND: 
Alabama Southern RR (ABS) 
Alabama Southern Trackage Rights 
Temporary NSTrackage Rights 

In terchanges - Track mi les 85 
KCS -Artesia 
CSX -Brookwood 
NS -Tuscaloosa 

tMechanical Services 

Switching Services 



EXHIBIT B 

TEMPORARY TRACKAGE RIGHTS AGREEMENT. 
Bo twcc f i 

NORFOLK SOUTHERN RAILWAY COMPANY 
And 

ALABAMA SOUTHERN RAILROAD 

THIS TRACKAGE RIGHTS AGREEMENT. ("Agreemenf), entered Into as of this 13"Hh day of 
May 2011 (the 'Effective Date"), tiy and between ALABAMA SOUTHERN RAILROAD, (hereinafter 
referred to as "ABS") and NORFOLK SOUTHERN RAILWAY COMPANY, a Virginia corporation 
(liereinafter referred to as 'NSR'). Each of ABS and NSR shall individually be referred to as a 'Part/* and 
collectively as the 'Parties*. 

WITNESSETH: 

WHEREAS. NSR owns and operates a rail line from Birmingham, AL to Tuscaloosa, AL; and 

WHEREAS, ABS desires to obtain temporary tracioge rights over said rail line due to the 
destruction of the bridge over Hunicane Creek in Tuscaloosa, AL and its inability to run their normal 
opeFation(s); and 

WHEREAS. NSR is willing to grant such temporary trackage rights; and 

WHEREAS, ABS and NSR desire to enter into a formal agreement goveming the exercise and 
use of the Line by ABS during such temporary period (the 'Agreemenf).' 

NOW, THEREFORE, ABS and NSR, Intending to be legally bound, agree as follows: 

ARTICLE 1. DESCRIPTION OF TRACKAGE RIGHTS 

1.1 ABS shall enjoy hereunder temporary trackage rights over the Une (the 'ABS Tracicage Rights") 
as described t>elow: 

The segment of the line owned by NSR between Blnnlngham, AL at the connection with CSX 
Transportation fCSXT) at 14*' Sireet Milepost 143.6 arid Tuscaloosa, AL at or near MUepost 198.5, a 
distance of approximately 54.9 miles (the 'Line'). 

ARTICLE 2. USE OF LINE 

2.1 The ABS Tracioge Rights shall be utilized by ABS for overhead movements only and be limited tp 
one round trip a day, six (6) days a weeK. ABS shall perfomn no other freight service of any kind at any 
point located on the Line. 

2.2 ABS's use of the Line shall be In common with NSR and NSR's right to use the Line shall not be 
diminished by this AgreemenL ABS shall not grant to other persons rights of any nature on the Line. 

2.3 Except as may othenvise be provkled by this Agreement, the ABS Trackage Rights shall be 
utilized as set forth in Article 2.1, and ABS shall not use any part of the Line for the purpose of switching, 
storing or servicing cars or the maldng or breaking up of trains, except that nothing contained herein shall 
preclude the emergency use by ABS of such auxiliary tracks as may be designated and approved by NSR 



fbr such purposes. 

2.4 NSR shall have exclusive control of the management and operation of the Line. ABS shall not 
have any daim against NSR for liability on account of loss or damage of any kind in the event the use of 
the Line by ABS is Intermpted or delayed at any time from any cause. 

ARTICLE 3. MISCELLANEOUS SPECIAL PROVISIONS 

3.1 ABS's tocomotives and crews shall be equipped to communicate with NSR on radio frequencies 
normally used by NSR In directing train movements on the Line. 

3.2 NSR and ABS agree to consult and collaborate with respect to any improvement or other 
modiTications that may be necessary or desirable with respect to segments of the Line that are subject to 
train speed or other restrictions that negatively impact ABS's operattons over such segments. 

ARTICLE 4. COMPENSATION 

4.1 On or before the IS** day of each calendar month during the term of this Agreement, ABS shall 
prepare and deliver to NSR a statement setting forth the number of cars and locomotive units moved by 
ABS pursuant to this Agreement. For the exercise of fhe ABS Trackage Rights. ABS shall pay to NSR 

(hereinafter referred to as the "Current Charge"). 

4.2 ABS shall pay NSR a sum computed by multiplying: (i) the Current Charge by (11) the number of 
cars (loaded and empty) and locomotive units moved by ABS with its own crews and power over the Line 
by (111) the miles of Line used (cotlectively, the 'Trackage Rights Charge'). In computing the compensation 
payable by ABS pursuant to this Article 4. cars that exceed ninety^six (96) feet in length shall be counted 
as one (1) csir for each four (4) axles. 

ARTICLE 5. REVISION OF CURRENT CHARGE 

THIS ARTICLE INTENTIONALLY OMITTED 

ARTK:LE 6. PAYMENT OF BILLS 

6.1 All payments called for under this Agreement shall be made by ABS within thirty (30) days after 
receipt of bills therefor. No payments shall be withheld because of any dispute as to the correctness of 
Items in the bills rendered,- and any discrepancies reconciled between the Parties shall be adjusted in the 
accounts of a subsequent month. The records of each f̂ arty, insofar as they pertain to matters covered 
by this Agreement, shall be open at all reasonable times to Inspectton by the other Parfy for a period of 
three (3) years from the date of billing. 

6.2 Bills rendered pursuant to the provisions of this Agreement, if any, other than those set forth in 
Arttele 4, shall include direct labor and material costs, together with the surcharges, overhead percentages 
and equipment rentals as specified by the performing party at ttie time any work is performed by one Party 
fbr the other Party. 

ARTICLE?. MAINTENANCE OF LINE 

7.1 Except as provkled by this Artide. NSR shall be responsible for all maintenance of the Line, 
including but not limited to track, bridges, signals, detectors and highway grade crossing equipment as 
applteable. The Line shall be maintained by NSR In reasonably good condition for the use herein 



contemplated, but NSR does not guarantee the condition of the Line, or that operation thereover will not 
be interrupted. Furthermore, except as may be otherwise provided in Article 13 hereof, ABS shall not by 
reason of failure or neglect on the part of NSR to maintain, repair, or renew the Line, have or make any 
claim or demand against NSR or its parent coiporation, subsidiaries and affiliates and any or all of their 
respective directors, officers, agents or employees for any injury to or deatti of any person or persons 
whomsoever, or fbr any damage to or loss or destruction of any property whatsoever, or for any damages 
of any nature suffered by a party resulting from any such failure or neglect, if the use of the Line shall at 
any time be interrupted or traffic thereon is delayed for any cause, NSR shall wltii reasonable diligence 
restore ttie Une for the movement of cars. 

ARTICLE B. CONSTRUCTION AND MAINTENANCE OF NEW CONNECTIONS 

THIS ARTICLE INTENTIONALLY OMITTED 

ARTICLE 9. ADDITIONS. RETIREMENTS AND ALTERATIONS 

THIS ARTICLE INTENTIONALLY OMITTED 

ARTICLE 10. MANAGEMENT AND OPERATIONS 

10.1 ABS shall comply witti Uie provisions of ttie Federal Locomotive Inspection A d and the Federal 
Safety Appliance Act, as amended, and any ofher federal and state and \ooai laws, regulations and rules 
respecting the operation, condition, Inspection and safety of its trains (locomotives and cars) while such 
trains, locomotives, csrs, and equipment are being operated over flie Line. ABS shall indemnify, protect, 
defend, and save harmless NSR and Its parent corporation, subsidiaries and afflliates, and any or all of 
their respective directors, officers, agents and employees from and against all fines, penalties and 
liabilities imposed upon NSR or its parent corporation, subsidiaries or affiliates, or ttieir respective 
directors, officers, agents and employees under such laws, mles, and regulations by any publk: auttiority 
or court having jurisdiction in the premises, w ^ n attributable solely to ttie failure of ABS to comply with its 
obligations In tiiis regard. 

10.2 ABS in its use of the Une shall comply In all respects witti ttie safety mles, operating rules and 
other regulations of NSR, and Uie movement of ABS's trains (locomotives and cars) over ttie Line shall at 
all ttmes be subject to the orders of the transportation offtoers of NSR. ABS's trains shall not include 
locomotives or cars which exceed the width, height, weight or other resbicttons or capacities of the Line, 
and, without the prior consent of NSR, no b^in shall contain locomotives or cars which require speed 
restrictions or other movement restrictions below ttie maximum auttiorized freight speeds as provkled by 
NSR's operating mles and regulations. 

10.3 ABS shall make such arrangements witii NSR as may be required to have all of its emptoyees 
who shall operate Its trains, tocomotives and cars over the Line qualified for operation Uiereover, and ABS 
shall pay to NSR, upon receipt of bills therefor, any reasonable cost incurred by NSR in connection with 
the qualification of such employees of ABS. as well as the reasonable oost of pilots furnished by NSR, 
until such time as such employees are deemed by ttie appropriate examining officer of NSR to be properiy 
qualified for operation as herein contemplated, suoh determination not to be unreasonably withheld, 
condifa'oned or delayed. 

10.4 If any employee of ABS shall neglect, refose or fall to abMe by NSR's rules, instructions and 
restrictions governing the operatton on or along NSR's properfy. auch employee shall, upon written 
request of NSR, be prohibited by NSR from woridng on NSR's property.' If any Party shall deem it 
necessary to hold a formal investigation to establish such neglect, refosal or failure on the part of any 
emptoyee of ABS, then upon such notice presented in writing, ABS shall promptiy hokl an investigation in 
which all parties concerned shall pariiicipate and bear ttie expense fbr its officers, counsel, witiiesses and 
emptoyees. Notice of such investigations to ABS's emptoyees shall be given by ABS's officers, and such 
investigatton shall t>e conducted in accordance with the terms and conditions of scheduled agreements 
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between ABS and its employees, if the resutt cf such investigation warrants, such employee shall, upon 
written request by NSR, be witiidrawn by ABS from servtoe on NSR's property, and ABS shall release and 
indemnify NSR firom and against any arid all claims and expenses because of such withdrawal. 

10.5 The trains, locomotives, cars and equipment of ABS, NSR, and any ottier present or foture user of 
ttie Line or any portion thereof, shall be operated without prejudice or partiality to any party and in such 
mlanner as shall afford the most economical and efficient manner of movement of all traffic. 

10.6 (a) In tiie event that (i) an ABS train shall be fbrced to stop on tfie Line and unable to proceed 
due to mechanical failure of ABS's equipment or any ottier cause not resulting from an acddent or 
derailment, (ii) an ABS b^in foils to maintain tiie speed required by NSR on ttie Line; or (lii) in 
emergencies, crippled or otherwise defective cars are set out of ABS's ti-ains on the Line, NSR shall have 
tiie option to fornish motive power or such other assistance as may be necessary to haul, help or push 
such trains, locomotives or cars, or to properly move the disabled equipment off the Line, and ABS shall 
reimburse NSR for the reasonable cost incurrad by NSR In rendering any suoh assistance. 

(b) If It become necessary to make repairs to or adjust or transfer the lading of suoh crippled 
or defective cars in order to move ttiem off the Line, NSR shall have the option to perform such work, and 
ABS shall reimburse NSR for the reasonable cost incunred by NSR with respect thereto. 

10.7 In the event NSR and ABS agree that NSR should retain employees or pravtoe addittonal 
employees for the sole benefit of ABS, the Parties shall enter Into a separate agreement under which ABS 
shall tiear ali cost and expense for any such retained or addltionai employees provided, including without 
limitation all oost and expense associated with latxxr protective payments which are made by NSR and 
whtoh would not have been incurred had the retained or additional employees not been prodded. 

ARTICLE 11. MILEAGE AND CAR HIRE 

11.1 All mileage and car hire charges accruing on cars in ABS's trains on the Une shall be assumed by 
ABS and reported and paid by it directiy to ttie owner(8) of such cars. 

ARTICLE 12. CLEARING OF WRECKS 

12.1 Whenever ABS's use of the Une requires rerailing, wrecking service or-wrecking faBln service, 
NSR shall be responsible for the provision of such service, induding the repair and restoration of roadtied, 
track and structures so as to minimize the Impact on NSR and ABS operations. The cosL lialrility and 
expense of the foregoing, induding wtthout limttatton loss of. damage to, or destruction of any property 
whatsoever and injury to and death of any person or persons whomsoever or any damage to or 
destructton of the environment wfiatsoever, Induding without limitation land, air, water, wildlifo, and 
vegetation, resulting therefrom, shall be apportioned in accordance with the provisions of Artide 13 hereof. 
All locomotives, cars, and equipment and salvage from the same so picked up and removed which are 
owned by or under the management and dDntrol of or used by ABS at the time of such wreck, shall be 
promptiy delivered to ABS. 

ARTICLE 13. LIABILITY 

13.1 The responsibiUfy and liabilify between the Parties for: 0) any personal ir̂ jury or death of any 
person (including employees of ttie Parties and ttiird persons), (ii) any reat or personal praperty damage of 
any person (Including property of the Parties and third parsons), (iii) any damage or destmction to ttie 
environment (Induding land, air, water, wildlife and vegetation), and (iv) all deanup and remedial 
expenses, court costs, setOements, daims, judgments, litigation expenses and attome/s fees resulting 
from the use of the Une by either Parfy as descrit)ed herein, ail of which are coltectively referred to as a 
Toss", shall be allocated as follows: 



13.2 If a Loss occurs on the Line involving the trains, locomotives, engines and/or employees of only 
one Parfy, tiien such Parfy shall be solely responsible for the Loss, even if caused partially or completely 
by the other Party. 

13.3 If a Loss occurs on the Line involving the trains and locomotives of botii NSR and ABS. then: (I) 
each Parfy shall be solely responsible for any Loss to its own employees, locomotives and equipment in its 
own account Induding lading and (il) responsibility for any Loss to the Une and Loss sustained by third 
parties shall be divkled equally between the two Parties, regardless of the proportionate responslbllify 
between them as to the cause ofthe Loss. * 

13.4 If a Loss occurs on tfie Une involving only one of the Parties and one or more third parties, ttien 
such Parfy hereto shall be solely responsible for such Loss as tietween the Parties. 

13.5 Whenever any Loss is assumed by or apporttoned to a Parfy under the foregoing provistons, that 
Party shall forever protect, defend, indemnify, and save harmless ttie ottier Parfy and its parent 
corporation, subsidiaries and affiliates, and any and all of their respective directors, officers, agents, and 
employees from and against such Loss assumed by that Parfy or apportioned to It, regardless of whetiier 
caused in whole or in part by the fautt, failure, negligence, misconduct, nonfeasance, or misfeasance of 
tiie indemnitee or its directors, officers agents, or employees. 

13.6 in every case of death or injury suffered by an employee of either ABS or NSR, when 
compensation to such employees or employee's dependents Is required to be paid under any workmen's 
compensation, occupational disease, employers' liabilify or otiier law, and either of said Parties, under ttie 
provisions of ttiis Agreement, is required to pay said compensation, tf suoh compensation Is required to be 
paid in installments over a period of time, such Parfy shall not be released from paying any such foture 
Installments by reason of tfie expiration or other terminati'on of this Agreement prior to any of ttie 
respective dates upon which any such future installments are to be pato. 

13.7 For purposes of detennining liablltty, pilots fumished by NSR to ABS pureuant to this Agreemenf 
shall be considered as the employees of ABS while such employees are on dufy as pilots for ABS. 

13.8 If any suit or action shall be brought against eittier Party for damages which under the provisions 
of ttiis Agreement are in whole or In part tfie responslbllify of ttie other Parfy, said other Party shall be 
notified in writing by ttie parfy sued, arid tiie parfy so notified shall have the right and be obligated to take 
part in the defense of such sutt and shall pay a proportionate part of the judgment .and costs, expense and 
attorneys' fees lncun«d in such suit according to Ks liabilify assumed hereunder. 

13.9 In ttie event of a Loss as set out herein, ttie Parties shall be bound by ttie Freight Cteim Rules, 
Prindples, and Practices of the AAR as to the handling of any daims for the loss or damage to lading. 

13.10 Notwithstanding any and ail of the forgoing provisions of ttiis Arttoie 13, in the event a Loss occurs 
while Uie Une is being used by NSR and/or ABS. and such Loss Is attributable solely to ttie wlllfol or 
wanton negligence of onfy one of the parties to this Agreement, then the Party which was so wlllfolly or 
wantonfy negligent shall be solely responsible fbr such Loss. 

ARTICLE 14. CLAIMS 

14.1 (a) Except as provkled in Artide 14.1(b) below, all daims. irquries, deatti, properfy damages 
and lossas arising out of or conneded witti this Agreement shall be investigated, adjusted and defended 
by ttie Parfy bearing the ilabilify, cost, and expense ttierefor under the provistons of this AgreemenL 

(b) Each Parfy shall Investigate, adjust and defend all freight loss and damage claims filed 
witti it In accordance with 49 U.S.C. Sectton 11706. 



(c) In ttie event a daim or suit Is asserted agdnst NSR or ABS which is the other's dufy 
hereunder to investigate, adjust or defend, then, unless otiierwise agreed, such other Parfy shall, upoti 
request take over the investigation, adjustment and defense of such daim or suit 

(d) All costs and expenses in connection with the investigatton, adjustment and defense of 
any daim or suit under tills Agreement shall be induded as costs and expenses in applying the liabilify 
provisions set fortti in ttiis Agreement, except Uiat salaries or wages of foll-^ime agente, foil-time attomeys 
and otiier full-time employees of eittier Party engaged directly or indirectiy in such work shall be bome by 
such Parfy. 

(e) Exduding fireight loss and damage daims filed in accordance witti 49 U.S.C. Section 
11706. neittier Parfy shall settle or compromise any claim, demand, suit or cause of action for which the 
other Parfy has any liabilify under this Agreement without ttie concunence of suoh other parfy if the 
conskleration for such settlement or compromise exceeds THIRTY-FIVE THOUSAND DOLLARS 
($35,00a). 

14.2 Except as provtoed in Article 10.7, each parfy agrees to indemnify and hold harmless the other 
Parfy and Ite parent corporation, subskliartos and affiliates, and any or all their respective directors, 
officers, agents and employees from and against any and all costs and paymente, including benefite, 
allowances and ariJItration, administretive and litigation expenses, arising out of daims or grievances 
made by or on behalf of its own employees, either pursuant to a collective bargaining agreement or 
employee protective conditions Imposed b^ a govemmental agency upon the agency's approval or 
exemption of this AgreemenL It is ttie Intention of the Parties tiiat each Party shall bear ttie full coste of 
protectton of its own employees under emptoyee protective conditions which may be imposed, and of 
grievances filed by its own employee arising under ite cdlective bargaining agreemente witii Ite 
employees. Similariy, each Parfy agrees to Indemnify and hold harmless ttie other Parties against any 
and all coste and paymente, induding judgmente, damages, attorneys' fees and litigation expenses, 
arising out of dalms. lawsuite and actions brought by or on behalf of its own employees pursuant to any 
provision of law, Induding common law, and based on employment arising out of the operations covered 
by tills Agreement, except to extent otherwise speciflcaify provkled In tills AgreemenL 

14.3 It is understood that nothing In this Artide 14 shall modify or waive tfie conditions, obligations, 
assumpttons or apportionmente provided in Arttoie 13. 

ARTICLE 15. DEFAULT AND TERMINATION 

15.1 In the event of any material feilure on tiie part of ABS to perform ite obligations under this 
Agreement and the continuation of such feilure for a period of sixfy (60) days after written notice ttiereof by 
certified mail from NSR. NSR shall have tfie right at its option and after first giving thirty (30) days written 
notioe ttiereof by certified mail, and notwithstanding any waiver by NSR of any prior breach ttiereof, to 
terminate the ABS Trackage Righte and / ^ S ' s use. of the Une, subject to any regulatory approval or 
exemption that may be required under governing law. The exerdse of such right by NSR shall not impair 
tts righte under this Agreement or any cause or causes of adion tt may have against ABS for ttie recovery 
of damages. 

ARTICLE 16. - INSURANCE 

16.1 ABS shall procure and maintain bi effect during the life of tfiis Agreement a pdtoy or pdtetes of 
insurance covering ttie liabilify to which it is or may be subject under Artide 13 hereof. Such insurance shall 
provkle minimum limits of Twenty-Five Militon Dollars ($25,000,000) per oceunenoe but may be subject to 
an annual aggregate limit of Twenfy-Rve Militon Dollars ($25,000,000) and a per occurrenoe deductibto not in 
excess of Two Hundred Fifty Thousand Doiiars ($250,000). Nortblk Soutiiem Railway Company shall be 
named as an addttional insured on sakl Insurance poltoy. 



162 If Uie insurance provkled under this Artide 16 tekes the form of a Claims Made Poltoy, ABS agrees 
to purchase whatever supplemental coverage may be necessary to provkle continuous coverage of ite 
potential Itabillty under ttils Agreement, wtth annual occun'ence and annual aggregate limtts no less Uian 
those required hereunder, for a period of time at least five (S) years following the termination of tiiis 
AgreemenL ABS furtiier agrees to immediately give written nottoe to the Diredor Risk Management, Norfoik 
Soutfiem Railway Company, Three Commerdad Place, Norfolk, Virginia 23510-2191, of any daim or notice 
of inddent or nottoe of potential claim ttiat Is required to be reported to tts liability Insurance oompany. 

16.3 Every policy of insurance obteined by ABS pursuant to ttie requiremente of ttils Arttote 16 shall 
contain provisions requiring that the insurance carriers give NSR at least thirty (30) days notice, In writi'ng, of 
any proposed pdlcy cancellation and of any material modification of the terms arid conditions of the poltoy. 
The temns and conditions of each pdtoy of insurance obtained by ABS to satisfy the requiremente of ttiis 
Article 16 will be subjed to the approval of NSR. 

16.4 Within ttiirty (30) days Of executi'on of ttils Agreement, ABS will fomish to the above referenced 
Director Risk Management an accurate copy of insurance obteined pursuant to tiie requiremente of this 
AgreemenL Compliance wiUi this requirement will not relieve ABS of any other obligation under tills 
Agreement and will in no way limtt or modify ABS's obligatton to provide the specific Insurance coverage 
required by ttils Agreement. Evidence of subsequent renewal of such Insuranoe or of any material change 
must be fomished to the above referenced Director Risk Management as stipulated in Artide 16.2 above. 

ARTICLE 17. REGULATORY APPROVAL 

17.1 ABS, at ite own oost and expense will Initiate and ttiereafler diligentiy prosecute any actions 
necessary to obtein ttie approval, or exemption from such approval, of die U.S. Surface Transportation Board 
("STB") of tills temporary trackage righte agreement pursuant to 49 C.F.R. 1180.2(d)(8). Prior to making any 
submisston to tfie STB. ABS will present sakl submission to NSR for ite review and approval, which shall not 
be unreasonably wtthhekl or delayed. 

ARTICLE 18. TERM 

18.1 This Agreement shall become effective (ttie "Effective Date") as of the firet date executed by all of 
the Parties. However, ABS operati'ons over the Subject Trackage shall not commence until a date (Uie 
"Commencement Date') mutuaOy agreed in writing between ABS and NSR, which date shall not occur 
until ttie effective dafe of any required STB authorization or exemption of tfie trackage righte granted to 
ABS herein (induding complianoe witti any condition(s) imposed by tiie STB in connection witii such 
approval or exemption). 

18.2 The term of ttiis Agreement shall commence on ttie Effiective Date and conb'nue until January 15, 
2012, at whtoh time ttie underiying right of rnovement as granted by this Agreement shall terminate. 
Termination of ttiis Agreement shall not relieve or release eittier parfy hereto from any obligation assumed 
or from any liabilify which may have arisen or been incurred by eittier Parfy under the terms of ttiis 
Agreement prior to the termination hereof. 

ARTICLE 19. FORCE MAJEURE 

10.1 Neither Parfy shall be respon8it>le to the other for delays or foiure to perfbrm under this 
Agreement If such delays or feUure to perform are covered by drcumstances beyorid a Party's control, 
induding, but not limited to. Acte of God, floods, storms, earthquakes, hurricanes, tornadoes, or other 
severe weather or dimatto oonditions, acte of public enemy, war. blockade, insurrecUon,' vandalism or 



sabotage, fire, acddent wreck, derailment washout or explosion, strike, lockout or labor disputes 
experienced by the parties hereto, embargoes or AAR service orders; Federal Railroad Administration 
(FRA) orders, or govemmental laws, orders or regulations. 

ARTICLE 20. ARBfTRATION 

20.1 Any ineoondlable dispute arising between tiie parttos with resped to ttils Agreement shall be settied 
through binding arbttratton by ttiree (3) independent ari3ttrators before the American Arbitration Assodation 
and in accordance with ttie Commerdal AriMration Rules of tiie Amertoan Arbitration Assodatton. The 
dedsion of the arbitrators shall be final and condusive upon ttie Parties. Each parfy to flie ariDitration shall 
pay Uie compensation, costs, fees and expenses of ite own witnesses, consultante and counsel. The 
compensatton, ooste and expenses of the arbitrators shall be bome equally by the Parties. The art>ttrators 
shall not have the power to award consequential or punttive damages or to determine violations of criminal 
laws or antitmst laws. Pending the award of tiie arbitrators, tiiere shall be no interruption in ttie transaction of 
business under the Agreement and all paymente In resped thereto shall be made in the same manner as 
prior to ttie dispute until the matter in dispute shall have been folly determined by artxtratton, and ttiereupon 
such payment or restitutton shall be made as required by the dedston or award of ttie arbitrators. 

ARTICLE 21. SUCCESSORS AND ASSIGNS 

21.1 This Agreement shall inure to the benefit of and be binding upon Uie successors and assigns of 
the Parties, provided, however, that neither Parfy shall transfer or assign this Agreement or arty of ite 
rights, intereste, or obligations hereunder, by merger or otherwise, to any person, firm or corporation 
without obtaining ttie prior written consent of ttie otiier Parfy. In the event that ABS Is replaced by another 
common earner railroad ("Substitute Rail Carrier") as ttie operator for ttie SEDA-COG railroads, flits 
Agreement may be assigned to such Sutistitute f^ i l Carrier upon the written consent of NSR, such 
consent not to be unreasonabfy withheld or delayed. 

ARTICLE 22. NOTICE 

22.1 Any notice required or permitted to be given by one Party to another under this Agreement 
shall be deemed given on ttie date sent by certified mall, or by such other means as the Parties may 
mutually agree, and shall be addressed as follows: 

If to ABS: MIteh Becker 
Watco Transportation Services LLC 
315 W Third 
Pittsburg. KS 66762 

If to NSR: 

with a copy to: 

Executive Vtoe President Operations 
Nortblk Southem Corporatton 
Three Commerdal Place 
Nortblk, Virginia 23510-2191 

Senior Diredor - Joint Facilities 
Norfolk Southern Corporatton 
1200 Peaohb-ee Street NE 
Atiante, Georgia 30309 



Either Parfy may provkle changes in ttie above addresses to ttie otfier Parfy by personal senrice or U.S. 
mail. 

ARTICLE 23. GENERAL PROVISIONS 

23. t This Agreement and each and every proviston' hereof Is for the exdusive benefit of the Parties and 
not for tiie benefit of any tiiird party. Nothing herein contained shall be taken as creating or increasing any 
right of any third party to recover by way of damages or othenMse against either of ttie Parties. 

23.2 This Agreement contains the entire understending of the Parties and supersedes any and all oral 
understandings between the Parties. No temn or prevision of this Agreement may be changed, waived, 
discharged or terminated except by an Instmment in writing and signed by both Parties. 

23.3 All words, terms and phrases used In this Agreement shall be constmed In accordance y 0 \ the 
generally appllcai)le definition or meaning of such words, terms and phrases In the raiiroad industiy. All 
Arttoie headings are inserted for convenience onfy and shall not affect any construction or interpretation of 
this AgreemenL 

23.4 As used in this Agreement whenever reference is made to the trains, locomotives, care or 
equipment of, or in the account of, one of the Parties, such expression means the trains, tocomotives, 
cars and equipment in the possession of or operated by one of the Parties and indudes such trains, 
locomotives, cars and equipment which are owned by. leased to, or in the account of such Parfy. 
Whenever such locomotives, cars or equipment are owned or leased by one Parfy and are in the 
possession or account of the other Parfy, such locomotives, care and equipment shall be consklered 
tiiose of the other Party under this AgreemenL 

23.5 This Agreement is the resutt of mutual negotiations of the Parties, netther of whom shaU tie 
consklered the drafter for purposes of contract constiuction. 

23.6 Neither Party may disclose the provistons of Uiis Agreement to a tiiird parfy, exduding a parent 
subskltary or affiliate company, without ttie written consent of the other Party, except as ottierwise 
required by law, regulation or mling. 

23.7 This Agreement shall be govemed by and constirued In accordance wtth the laws of the State of 
Pennsylvania without regard to tts chotoe of tew provisions. 

ARTICLE 24. CONFIDENTIALITY 

Except as provided by law or by mle, order, or regulation of any court or regulatory agency with jurisdiction 
over the subject matter of this Agreement or as may tie necessary or appropriate for a Paity to enforce tts 

- righte under this Agreement during the term of this Agreement and during a period of tiiree (3) years 
subsequent to terminatton of this Agreement tlie terms and provisions of this Agreement and all 
information to which access is provided or otitalned hereunder shall be kept confidential and shall not tie 
disdosed by either NSR or ABS to any parfy ottier than each Part/s respective parent corporation, 
subsidiaries and affiliates, and their respedive directora, officers, agente, employees and attomeys, 
witiiout tiie prior written approval of the other Parfy. 

ARTICLE 25. INDEMNITY COVERAGE 

As part of the conskleration hereof, each parfy hereby, agrees ttiat each and all of tts indemnify 
commltmente in this Agreement in fevor of the other parties shall also extend to and Indemntty the parent 
corporation, subsidiaries and affiliates of such otiier parties, and ali of their respecb've diredore, officers, 
agente and employees. 



IN WITNESS WHEREOF, ttie Parties have caused tiiis Agreement to be duly executed as of Uie date first 
above written. 

Witaess for ABS: 

Witness for NSR: 

ALABAMA SOUTHERN RAILROAD 

By: 

Ice-Transportation Networic 


